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Frank S. Simone Suite 1000

Government Affairs Director 1120 20™ Street, NW
Washington DC 20036
202-457-2321
202-263-2660 FAX
fsimone@att.com

June 20, 2003

VIA ELECTRONIC FILING

Ms. Marlene H. Dortch

Secretary

Federal Communications Commission

445 Twelfth Street, S. W. —Room TWB-204
Washington, D. C. 20554

Re;_Ex parte. WC Docket No. 02-112, Extension of Section 272 Obligations of
Southwestern Bell Telephone Co. in the State of Texas

Dear Ms. Dortch:

On Thursday, June 19, 2003, Robert Quinn and the undersigned of AT&T met
with Dan Gonzales, Legal Advisor to Commissioner Kevin Martin. The purpose of the
meeting was to review AT&T’s petition and reply comments in the above-captioned
proceeding. The attached outline and written ex parte submission summarizing our
discussion was provided to Mr. Gonzales.

Consistent with section 1.1206 of the Commissién rulés, T am filing one

electronic copy of this notice and request that you place it in the record of the above-
referenced proceeding.

Sincerely,

ATTACHMENTS

cc: D. Gonzales
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Frank S. Simone Suite 1000
Government Affairs Director : 1120 20* Street, NW

Washington DC 20036

202-457-2321
202-263-2660 FAX
fsimone@att.com

June 19, 2003

VIA ELECTRONIC FILING

Ms. Marlene H. Dortch

Secretary

Federal Communications Commission

445 Twelfth Street, S. W. — Room TWB-204
Washington, D. C. 20554

Re: _Ex parte, WC Docket No. 02-112. Extension of Section 272 Obligations of
Southwestern Bell Telephone Co. in the State of Texas

Section 272 of the Telecommunications Act of 1996 was designed to limit the
ability of a Bell Operating Company (“BOC”) to abuse post-271 local market power to
harm competition. Because it was impossible to predict in 1996 how long local market
power would endure after section 271 authorization, Congress tasked the Commission
with the responsibility to determine, based upon state-specific market conditions, the
point at which local markets in each state become sufficiently competitive that market
forces provide an effective substitute for the vital state and federal oversight enabled by
the accounting, auditing, and other section 272 safeguards. That is a weighty
responsibility — as the Commission has repeatedly recognized. And as the state
commissions have uniformly stressed in their comments in this proceeding, the section
272 accounting, audit and separation requirements remain essential tools for the
detection and deterrence of discrimination until local market power dissipates.

Although the Commission initiated a comprehensive “sunset” rulemaking
proceeding, it issued an order that did not even address the standards that should be
used to evaluate whether section 272 safeguards should be allowed to sunset. Worse
yet, the Commission simply let Verizon’s section 272 safeguards lapse in New York
without providing any explanation whatsoever for its action.

Absent swift Commission action, the “crucial[ly] importan[t],” Texas 271
Order, 15 FCC Red. 18354, 9395 (2000), section 272 obligations for SBC in Texas
will also soon sunset. In light of the record established in this proceeding, allowing
that to happen would be patently arbitrary and capricious. The Texas Public Utilities
Commission (“Texas PUC”) and other commenters have proffered detailed and expert




testimony that demonstrate that SBC continues to enjoy substantial market power in
Texas today, and will for the foreseeable future. Indeed, whether measured by market
share, revenues or number of alternative carriers, the evidence shows that local
competition has decreased in Texas over the most recent period for which hard data are
available. Further, AT&T, the Texas PUC and other commenters have demonstrated
that SBC has abused its local market by actively discriminating against rival long
distance carriers that are dependent upon access to SBC’s network and by cross-
subsidizing SBC’s long distance affiliate. Finally, AT&T, the Texas PUC, and other
commenters have shown that SBC’s ability to undertake such anticompetitive conduct
would only increase if the core section 272 obligations are gutted.

It is equally clear that the Commission cannot lawfully avoid its section 272
responsibilities, the marketplace realities and the record in this proceeding by simply
announcing in a “public notice” devoid of any reasoning that SBC’s section 272
obligations have terminated. “The requirement that agency action not be arbitrary or
capricious includes a requirement that the agency adequately explain its result and
respond to relevant and significant public comments.” See, e.g., Public Citizen, Inc. v.
FAA, 988 F.2d 186, 197 (D.C. Cir. 1993).  Under the most basic precepts of
administrative law, “the agency must examine the relevant data and articulate a
satisfactory explanation for its action including a rationale connection between the
facts and the choice made.” Motor Vehicles Mfrs. Ass’'n v. State Farm Mutual
Automobile Ins. Co., 463 U.S. 29, 43 (1983) (internal quotation marks omitted). “At
the least, such a statement should indicate the major issues of policy that were raised in
the proceedings and explain why the agency decided to respond to these issues as it
did, particularly in light of the statutory objectives that the rule must serve.”
Independent U.S. Tanker Owners Committee v. Dole, 809 F.2d 847, 852 (D.C. Cir.
1987).

Even where an agency enjoys discretion as to whether to extend a rule or
initiate a regulatory action, “an agency’s failure to cogently explain why it has
exercised its discretion in a given manner renders its decision arbitrary and capricious.”
International Ladies’ Garment Workers Union v. Donovan, 722 F.2d 795, 815 n.35
(D.C. Cir. 1983). In particular, the D.C. Circuit has determined that where an agency
issues a public notice requesting comments on an issue, but then later terminates that
docket and decides not to act at all, the agency remains “oblige[d] . . . to consider the
comments it received, and to articulate a reasoned explanation” and a “satisfactory
explanation for its termination of [the] docket.” Williams Natural Gas Co. v. FERC,
872 F.2d 438, 450 (D.C. Cir. 1989); see also id. at 446 (“[T]he agency, having
expressed [] tentative views and having solicited comments on the issue, was not free
to terminate the rulemaking for no reason whatsoever.”).

The Commission has recognized these responsibilities in similar contexts. In
2000, for example, when the section 272 safeguards regarding the BOC’s provision of
interLATA information services were due to expire, the Commission issued a public
notice in response to a petition filed by an interested party, solicited comment, and
after consideration of those comments, issued an order determining that (and
explaining why) those section 272 safeguards should expire. BOC Information
Services Safeguards Order, 15 FCC Red. 3267 (2000).




In short, the Commission is obligated to conclude this proceeding (and future
272 sunset proceedings) with a written order that addresses the “relevant data”
proffered by AT&T and “articulate[s] a reasoned explanation” that is consistent with
“the statutory objectives” of section 272. And in light of the conclusive evidence that
SBC enjoys considerable local market power in Texas, the only reasoned resolution of
AT&T’s petition is to extend SBC’s section 272 safeguards for the next several years.

One electronic copy of this Notice is being submitted to the Secretary of the
FCC in accordance with Section 1.1206 of the Commission’s rules.

Sincerely,

YLD

cc: C. Libertelli
M. Brill
D. Gonzales
J. Rosenworcel
L. Zaina
S. Bergmann
W. Maher
C. Mattey
M. Carey
W. Dever
R. Tanner
P. Megna
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Extensmn of Section 272 Obhgatlons of SWBT in Texas

The Two Vmces of SBC
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“[section 272] hampers SBC’s competitive offerlngs | “Across the other states where SBC offers long-distance
in the market because the information sharing _ service, the company’s overall long-distance retail-line
restrictions prevent SBC from taking advantage of the - .| penetration among consumers at the end of the first
enormous resources within its own company to develop - quarter was about 50 percent.”
better and more suitable product offerings for its -
customers.” . | | -“Our most significant growth was in California; as of
SBC Reply Comments at 14 mid-April, less than four months after we launched
WC Docket No. 02-112 (filed May 12, 2003) service in the state, we had a retail-line penetration of 13
' - percent in our consumer market and 10 percent overall.”
SBC Communications, 1Q2003 Earnings
(available at www.sbc.com, Investor Information pages)

SBC is now the largest residential long distance provider in the SWBT states and has
achieved a level of success in California that it took MCI nearly a decade to achieve.

¥ P v - - - EE—




WC Docket No. 02-112

Extension of Section 272 Obligations of SWBT in the State of Texas

Key Points:
L Difference with New York:
1. Threshold point: There is no basis for treating the Commission “decision” to, :

allow the New York obhgatlons to sunset to be “precedent.” The Commission merely issued a
public notice announcing that the New York section 272 obligations were bemg permltted to
sunset by operation of law, Wlthout any explanatlon whatsoever :

2. The Texas PUC, the entity w1th the greatest “expertlse regardmg local ‘
competitive conditions in Texas, has expressly requested that the Commission extend the 272

obligations in Texas. By contrast, the New York PSC did not in hght of Verizon’s assurance that

it would retain a separate affiliate for at least the near term. The Commission having accorded
“substantial welght” to the Texas PUC’s views on whether SWBT’s local. markets were “open”

to compétition in deciding SWBT’s section 271 appl1cat1on for Texas, it would be patently

arbitrary agency action for the Commission now to ignore the Texas PUC’s express ﬁndmgs

3. Verizon in New York made clear that it had no plans to merge its separate long .
distance affiliate into its BOC ~ this commitment was reflected in the New York DPS August 5,
2002 272 Sunset Comments. SWBT has not made a similar commitment in Texas. - :

4 SWBT’s dominance of the local market is even greater than Verizon’s; such

continued dominance (rather than simply market share) together with the compelling evidence of = -

discrimination and cross-subsidization, requires the extension of the Sectlon 272 safeguards

(a) There has been much less deployment of bypass fac111t1es by competltlve

- carriers in Texas than in New York. Accordmg to the Texas PUC, only 3 percent of lines -

in Texas are served by competitive carriers using their own local networks. Scope of
Competition in Telecommunications Markets of Texas (Texas PUC J an. 2003) at 20-22.
In fact, facilities-based competition in Texas is below the national average. (that is
because, as the Commission has recognized, self-deployment of key local network

facilities is, in the vast majority of circumstances, uneconomic because of enorrnous entry

barriers).

. (b) Competitive carriers have won far more customers and market share in -
New York (already upwards of 25 percent) than in any other state; in Texas, by contrast, .

’ competitors have attained very limited and now declining market shares. Competitive
carriers serve 25 percent of access lines in New York, compared with approximately 15
percent in Texas. In Texas competitive carrier revenues.“have . . . flattened out” and
between 1999 and 2002, 47 competitive carriers operating in Texas have declared
bankruptcy (with seven being liquidated to date). :

(c) SWBT’s been even more successful than Verizon-in leveraging that local
market power into the interLATA long distance market; SBC’s share in that market is
now almost 50 percent

AT&T Corp.
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v WC Docket No. 02-112
Extension of Section 272 Obligations of SWBT in the State of Texas

IIL. The Record of Dlscnmmatlon and Cross-Subsndlzatlon by SWBT in Favor of ltS
Sectlon 272 Affihate is Compelling '

(a)- ' The record from the Section 272 Sunset Proceedlng shows discrimination by
SWBT in the provisioning of access to their essential network facilities, abuse of the PIC change
process, discriminatory growth tariffs, and engaging in improper inter-affiliate transfers.

. (b) SWBT “price squeezing” Complaint: Complaint of AT&T Communications of
Texas, L.P. Against Southwestern Bell Telephone Company and Southwestern Bell
- Communications, Inc., d/b/a Southwestern Bell Long Distance , SOAH Docket No. 473-01-1558, -
- Docket No. 23063 (Texas PUC filed Dec. 5, 2001).’ SBC’s long distance affiliate began offering =
- intrastate long distance services at rates that are nearly equal to SBC’s intrastate access.charges
~ and that therefore could not possibly allow the SBC affiliate to cover all of its costs, as required
by section 272(e). The Texas PUC found that it did not have jurisdiction over the complaint -

o dec1s1on was not on the merits.

(c) The Blenmal section 272 audit, desplte its deficiencies as noted by AT&T and the

- Texas PUC in their Comments on that audit, shows discrimination by SWBT. For example, with

regard to completion of DSO orders by the required due date, the performance data that SBC
sought to-keep secret show that SBC’s affiliates received better performance in each of the last
seven months audited — and the largest differences were in the last two months reported,
confirming that SBC’s performance was decreasing. The data also show that SBC’s return of -
firm order confirmations on DS1 and DS3 facilities were longer for SBC’s rivals than for its
affiliates in all 18 of the instances where the measure employed showed a performance
dlfference : :

. (d) The January 2003 report from the Texas PUC reviewing the effectiveness of the
performance measures enacted in Texas shows that SWBT continues to provide its competitors
with poor network access, even if it means paying steady fines. SWBT has met the performance
benchmarks set by the Texas PUC in only 6 out of 31 months for which data are now available.

. SBC has submitted no evzdence on the costs of compliance with the Section
272 safeguards

AT&T Corp.
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